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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 31 March 1976, an Adm nistrative Law Judge of
the United States Coast GQuard at New Ol eans, Louisiana, suspended
Appel l ant's seaman docunents for 12 nonths outright upon finding
himguilty of m sconduct. The specification found proved all eges
that while serving as a third assistant engineer on board the
United States SS DELTA MAR under authority of the docunents above
captioned, on or about 20 January 1976, Appellant wongfully failed
to perform his duties due to being under the influence of
i nt oxi cants.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduce in evidence entries from
t he.shipping articles and the official log as well as the testinony
of the Chief Engineer.

I n defense, Appellant did not offer any evidence although he
did testify concerning his sailing record.

At the end of the hearing, the Judge rendered a witten
decision in which he concluded that the charge and specification
had been proved. He then served a witten order on Appellant
suspendi ng all docunents, issued to Appellant, for a period of 12
nmont hs outri ght.

The entire decision and order was served on 7 April 1976
Appeal was tinely filed on 12 July 1976.

FI NDI NGS OF FACT

On 20 January 1976, Appellant was serving as a third assi stant



engi neer on board the United States SS DELTA MAR and acting under
authority of his license and docunents while the ship was in the
port of Santos, Brazil. On this day at 1100 hours the Chief
Engi neer, investigating |loud noises emanating from Appellant's
quarters, observed Appellant in an intoxicated state. The Chief
Engi neer considered Appellant to be in an unfit condition to stand
hi s upcom ng engi neering watch and so indicated sane to Appell ant.
He made no reply nor any statenments at this time to the Chief
Engi neer. Appel l ant was | ogged on the sane day for failure to
stand his watch and did not nake any comment when the |log entry was
read to him

BASI S OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that the evidence
presented by the Coast Guard was not reliable nor probative to
support a finding that the charge agai nst Appellant was proved.

APPEARANCE: Kierr, G@Ginsburgh, Benjamn, Fallen & Lewis by
Ceorge S. Meyer, Esq.

CPI NI ON
I

Appellant's entire argunment revolves around the contention
that the facts were insufficient for the Chief Engineer to concl ude
that he was intoxicated and, therefore, the Judge erred in relying
upon his testinmony. Comrandant's Appeal Decision Nunber 1736
(CASTILLO) in comenting upon a simlar issue stated that:

"It is for the trier of facts to determne the credibility of
W t nesses, and absent a clear showing of arbitrary and
capricious action, his determnation will not be disturbed."”

As the trier of fact, it was within the province of the Judge to
determ ne that the Chief Engineer, an individual with 34 years of
experience at sea and in the conmmand of nen, could reasonably
ascertain that the Appellant was intoxicated. Further, the facts
and circunstances as described by the Chief Engi neer were never

chal l enged nor contradicted by the Appellant. Therefore, the
Judge' s decision that the testinony of the Chief Engineer was of a
reliable and probative nature nust be upheld. This alone is

adequate to find the charge proved.
[

Appel l ant also fails to recogni ze the fact that the Judge had
before himan official log entry which is regarded as substanti al



evi dence in support of the charge as a matter of law. The entry
stating Appellant's failure to stand watch was entered into
evi dence and was considered substantially in conpliance with the
requi renents of 46 U S.C. 702. See also, 46 CFR 5. 20-107.

This rule of evidence was enunciated in Conmandant's Appeal
Deci si on Nunber 1784 (KARLSSON) where it was stated:

"The evidence on the nerits adduced at the hearing
conprised the articles of SEATRAIN FLORI DA, which proved
Appel lant's service, and official |og book entries nade
in substantial conpliance with the statutes. The | og
entries were prima facie evidence of the facts recited
therein, and constituted substantial evidence such as to
support the Exam ner's findings."

The failure to counter a prinma facie case was discussed in
Commandant ' s Appeal Deci sion Nunber 477 (BECKFORD) in which it was
sai d:

"Thus, the Investigating Oficer's prima facie case was
based on a rebuttabl e presunption which is sufficient to
establish the case so long as there is no substanti al
evidence to the contrary. Although the burden of proof
did not shift, the effect of this prinma facie proof was
to put the burden on the Appellant of going forward with
t he evi dence."

It is therefore concluded that the official |og entry al one,
unchal | enged by Appellant, supports a prima facie case against him

Appel lant's contention that the order suspending his seaman's
docunments for 12 nonths outright is severe is not well taken in
view of Appellant's prior record. He has an extensive prior record
of m sconduct dating back to 1956 whi ch incl udes numerous warni ngs,
suspensi ons, and probations. These appear to have had little, if
any, effect on his performance. The latest order in 1974 was one
of suspension for 12 nonths. The Judge was well wthin his
authority to order an outright revocation and Appellant should be
grateful to be given another opportunity to earn a living at sea.
The order of the Judge is reasonable and consistent with the Coast
Guard's responsibility for safety of life and property at sea.

CONCLUSI ON

It is concluded that the decision and order of the
Adm nistrative Law Judge is supported by reliable and probative
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evi dence, that the order is reasonable and not severe, and that the
Judge was neither arbitrary nor capricious.

ORDER

The order of the Admnistrative Law Judge dated at New
Ol eans, Louisiana, on 31 March 1976, is AFFI RVED.
E. L. PERRY
Vice Admral, U S. Coast GQuard
Vi ce Commandant

Si gned at Washington, D. C., this 23rd day of Sept 1976.
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